I. INTRODUCTION
This essay seeks to address a puzzling element of the current political and legal struggles over abortion in the United States: if, as pro-life activists insist, embryos are morally equivalent to living persons, then why do these activists not oppose in vitro fertilization (IVF) as aggressively as they oppose abortion? IVF accounts for a significant number of destroyed embryos. Constitutionally, IVF appears to be a much more vulnerable target than abortion. However, legislative and political attempts to attack and restrict IVF are few, 1 while attempts to erode women's capability to terminate I See, e.g., Janet Dolgin, Surrounding Embryos: Biology, Ideology, and Politics, 16 HEALTH MA-TIX 27 (2000) .
For several decades, pro-life responses to IVF and embryo cryopreservation in the United States were muted. The Catholic Church has consistently opposed lWF, embryo cryopreservation, and other forms of infertility care that separate reproduction from sexuality. However, for the most part, neither the Catholic Church nor evangelical and fundamentalist Protestant churches actively opposed the development of the industry in infertility care, probably because the aim of assisting couples.., to have children seemed praiseworthy.
Id. Susan Frelich Appleton makes this point in Unraveling the Seamless Garment: Loose Threads in Pro-Life Progressivism:
Why are those who profess the goal of protecting embryonic and fetal human life not also taking aim at the fertility industry and the practice of IVF in particular, including its purposeful creation and destruction of excess embryos? Consider a telling illustration from my own state, Missouri. When outspoken abortionrights foe Catherine Hanaway became Speaker of the Missouri House of Representatives in 2002, she promised during the opening of the legislative session "to protect those children who would be killed even before they are born." Yet a contemporaneous biographical story in the local newspaper detailed her efforts to fight infertility, including IVF attempts using her own eggs and additional efforts using her sister's eggs. 2 U. ST. THOMAS L.J. 294, 301 (2005) .
HeinOnline --6 Hous. J. Health L. & Pol'y 275 [2005] [2006] opposition of the religious right to human embryonic stem cell research is grounded in the belief that these embryos are human lives that deserve the same moral and legal protections as you and I. 10 It is difficult to produce a figure on how many embryos are destroyed yearly as a result of the use of IVF by infertile couples. The process of IVF, however, is almost guaranteed to produce embryo wastage.' lVF "involves removing a ripened egg or eggs from the female's ovary, fertilizing it with semen, incubating the dividing cells in a laboratory dish and then placing one or more developing embryos in the uterus at the appropriate time."' 1 2 Because egg retrieval involves an invasive procedure for the woman, the laboratory processes are expensive, and fertility centers thrive on good success rates, often IVF is preceded by the use of ovulation-stimulating drugs to increase the number of mature eggs that can be retrieved and fertilized at one time. 13 Freezing embryos allows physicians to choose how many embryos are transferred at one time, avoiding risky multiple pregnancies. 14 Although cryopreservation of sperm is common, freezing unfertilized eggs remains experimental at this time. 15 The decision of how many embryos to implant at one time is tricky and controversial. Because not all embryos implant, there is incentive to transfer a relatively large number (four or five) in the hope that one or two will "make it."' 1 6 On the other hand, multiple births pose very serious risks to the mother and the fetuses. 17 Even twins are far riskier than singleton births. Women who find themselves carrying three or more embryos are frequently counseled by their doctors to selectively terminate one or more embryos.' 8 Thus, the only reasonably efficient way to conduct IVF is to retrieve as many ripened eggs as possible at one time from the woman, induce as many of those eggs as possible to be fertilized in the lab, and then freeze those fertilized eggs (or early embryos) that are not immediately transferred to the uterus.
19 A small number of couples, for religious or moral reasons, insist on creating only as many embryos as will be implanted per cycle. 20 However, for most people who hope to become parents through IVF, the process is virtually guaranteed to produce significant numbers of stored embryos.
It is generally agreed that at least 400,000 human embryos are presently in storage in the United States.
21 Most of those embryos will be abandoned or discarded.
2 At least 5% of these embryos have been left behind in fertility centers by couples who moved and cannot be contacted. 23 In the United States, the fertility industry is REV. 603, 631 (2003) ("Ultimately, because they cannot or, for economic reasons, do not act to minimize the chance that numerous embryos will implant, physicians may have to recommend 'selective reduction' after the fact in order to avoid the maternal and fetal risks associated with multiple gestational pregnancies.").
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The decision of how many embryos to implant at one time is tricky and controversial.
Since not all embryos implant, there is incentive to transfer a relatively large number (four or five) in the hope that one or two will "make it." On the other hand, multiple births pose very serious risks to the mother and the fetuses. See generally Vohr & Allen, supra note 17, at 71 (commenting on the high rate of disability among children born prematurely and referencing the contribution of assisted reproductive technologies to this problem.). Women who find themselves carrying three or more embryos are frequently counseled by their doctors to selectively terminate one or more embryos.
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The Cleveland Clinic, for example, will work with couples who wish to follow this practice. Other infertility centers may not wish to do so, however, because it lowers their reported "success" rates. One state, Louisiana, has declared the in vitro embryo a 'juridical person" that cannot legally be destroyed by its parents or the clinic, but seemingly must be used by its parents or donated to another couple. 27 However, because Louisiana law does not impose a time limit for how long embryos can be kept in their frozen state, 28 parents could presumably get around the law by keeping the embryos preserved indefinitely.
A very small number of stored embryos will be donated to other hopeful parents. 29 Nightlight Christian Adoptions, a nonprofit organization that matches couples who have produced spare embryos with couples who wish to "adopt" an embryo, gestate it, and raise the resulting child, claims that ninety-nine babies have However, there appear to be deeply seated reasons why most people who have created stored embryos are unwilling to donate them to other infertile couples (although they are more likely to be willing to donate them for research). 32 A typical pattern reveals that prospective parents entering the IVF process, when asked for their preferences regarding possible unused embryos, will express an interest in donating the embryos to other infertile couples with whom they empathize. 33 But when these same couples complete their families through IVF, they now identify more as parents and less as infertile couples and view their unused embryos more like children. 34 Paradoxical as this may seem, the more these stored embryos come to seem like children to their "parents," the less willing the "parents" are to donate them to infertile couples and to imagine their children growing up in unknown circumstances. 3 Thus, however legally inappropriate "adoption" may be to describe what the Snowflakes program does, 36 donating embryos to other couples does come to feel more and more like giving up a child for adoption. A lawyer who works in this area described one couple's journey that began with eagerness to donate their extra embryos to friends in their neighborhood: [A] fter really exploring what this might mean to their existing children, what it might mean for the resulting child, how they would deal with the children they were raising and this child who was going to be raised down the street, they couldn't reach a comfort level. The wife called me in tears: 'We want to do this, we want to be generous, I feel selfish, but I can't do this. 36 Crockin, supra note 31 (noting that " [t] here is no such thing as 'embryo adoption,"' because embryos are not children but "a collection of undifferentiated cells"). Pro-life adherents, who often seem to feel that, if their prochoice opponents could only "see what they see," everyone would agree that "of course" human embryos are children, 38 must be deeply puzzled by this phenomenon. Studies consistently find that couples engaged in IVF do begin to think of their embryos as "virtual children" who "lacked physical presence but contained biology and spirituality," but that the more the stored embryos are thought of as persons or "like an extended family you don't see," the less willing parents are to donate their embryos to other couples. 3 9 Parents worry that their embryos, if donated, may be brought up in families inappropriate for their personalities, or mistreated, or perhaps orphaned through the accidental death of their adoptive parents. 4° Couples describe themselves as "anguished" and torn, but nevertheless, almost always opt to discard embryos, or simply decide not to decide by keeping the embryos frozen indefinitely, rather than donate them to other couples.
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Infertility is a growing problem in America, in part because people are marrying and starting families later. 42 Healthy newborn babies available for adoption are scarce. 43 Further, it is my view that the increasing emphasis on genetics, including genetic predispositions to behavioral as well as physical characteristics, 44 has made prospective parents more wary of adoption-whether of embryos or of children. Elizabeth Bartholet has described and criticized an attitude of "biologism" that makes adoption less attractive than IVF From its inception in 1978, with the birth of the first "test-tube baby," and the first successful birth of a child from a cryopreserved embryo in 1984, IVF has "lost its ability to shock" and become so commonplace in infertility practice that it is now considered to be a first, rather than last, resort for tubal infertility. 47 Between 1978 and 1994, public acceptance of IVF in the United States increased from 60 to 75%.48 IVF offers couples who have not been able to conceive in the usual manner an opportunity to have children who are genetically "theirs." 49 This is true even if the embryo created by IVF is gestated by a surrogate, or created by gamete donation, because at least one of the parents' genetic material is passed down to the child. At present, approximately 100,000 children have been born in the United States through IVF. 5° Some states now require health insurance plans to cover infertility treatment, thereby expanding the number of infertile people able to use assisted reproductive technologies. 51 Thus, it appears that IVF will become even more common, and excess embryos will continue to be part of the American reproductive landscape for the foreseeable future. 
III. CONSTITUTIONAL PROTECTIONS FOR ABORTION AND FOR IVF
As we learned from the discussion above, IVF is an increasingly popular option for infertile couples in the United States. With very few exceptions, couples who make use of IVF are, at least potentially, generating embryos that they will later discard or donate for research. 53 Some couples use all their embryos in the process of attempting to have a family, but approximately 400,000 embryos now remain in storage, and that amount is expected to grow. 54 Most of the stored embryos will eventually be destroyed in some waydiscarded, abandoned, or donated for research. 55 Time limits on embryo storage, such as those enacted in other countries, will reduce the number in storage at a specific time, but will not ultimately affect the number of embryos destroyed.
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Why, then, is the pro-life movement virtually silent on IVF, 57 while continuing its unrelenting attack on abortion? This is especially puzzling when one considers that abortion, involving as it does an embryo or fetus within the body of a woman, is a much more difficult legal target than IVF. In the next pages, I will briefly discuss the constitutional protections for abortion and for the use of assisted reproductive technologies (ARTs), including IVF.
A. Abortion
By the end of the nineteenth century, almost all the states had laws restricting women's access to abortion. 61 Despite tremendous political pressure, changes in Supreme Court justices, and a number of Presidents who vowed to return the United States to its pre-Roe status, the basic right affirmed in Roe has never been overturned. 62 The "essential" holding in Roe was upheld in 1992 in Planned Parenthood of Southeastern Pennsylvania v. Casey, 63 where the Court held that state regulations that have the "incidental effect of increasing the cost or decreasing the availability" are permissible, so long as they do not place an "undue burden" upon the woman's ability to access an abortion.
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The Court in Casey upheld obstacles to a woman's access to abortion, including mandatory twenty-four hour waiting periods and other impediments that made it more difficult for abortion clinics to operate or for women to get to them. 6 5 Pro-life groups responded with a strategy that built progressively higher walls between women and their access to abortion.
66 Young women, poorly educated women, and low-income women were, of course, the hardest hit. 67 In Mississippi, for example, there is now only one abortion clinic; 60% of Mississippians seeking abortion travel to another state, such as Georgia. 68 Georgia laws, which require that patients speak face-to-face with a physician at least twenty-four hours before the procedure, mean that these women must lose more days of work, travel twice or pay for lodging, organize complicated childcare, and so on. 
B. IVF
Some legal scholars, most notably John Robertson, have argued that the constitutional protection of procreative liberty protects the liberty to procreate (including procreation with technological assistance) as strongly as it protects the liberty not to procreate.7 2 Robertson claims that the right to procreate is regarded as a basic human right that is "respected because of the centrality of reproduction to personal identity, meaning, and dignity." 73 He further argues that "noncoital, collaborative treatments for infertility should be respected to the same extent as coital reproduction is."74 However true that may be in theory, it is nonetheless the case that all the Supreme Court cases, and most relevant lower court cases as well, concern themselves with the liberty not to procreate.
The modern day privacy cases begin with Griswold 75 and Baird, 76 both of which protect a person's right to use contraception to prevent pregnancy. Roe most famously follows, protecting a wo- man's right to terminate a pregnancy. 77 Casey speaks, it is true, about "constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education," 78 which appears to apply equally to the decision to be or not to be a parent, but the freedom at issue in Casey is the woman's freedom to have access to abortion. 79 "These cases suggest a right to reproduce through sexual intercourse, but do not necessarily suggest a constitutional right to reproduce using ART [assisted reproductive technology] or surrogacy." 80 The one Supreme Court case that upheld a person's right to procreate, Skinner v. Oklahoma, did so in the context of protecting the person from involuntary sterilization by the State. 81 However, the decision in Skinner was not comprehensive enough to ground another prisoner's claim that he had a fundamental right to procreate from within prison by having his sperm transported to his wife for artificial insemination. 82 Contrast that with a recent case that upheld a pregnant prisoner's right to be transported at state expense to a clinic where she could obtain a (privately funded) abortion.
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Since 1992, courts have begun to grapple with the issues raised by extracorporeal embryos, which raise fundamentally different questions than do embryos within a woman's body. 84 All the cases involved frozen embryos that had been created by couples who hoped to become parents, but the embryos became objects of conflict when the couples subsequently divorced. 85 Courts initially fumbled with these challenging new issues, but appellate courts have consistently decided in favor of the party who does not want 77 Roe v. Wade, 410 U.S. 113, 162 (1973) .
78 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 851 (1992 Court went so far as to state that, even if the couples had entered into a valid contract consigning disposition and control of the stored embryos to the party who wished to use them for procreation, the court would not enforce the contract:
[P]rior agreements to enter into familial relationships (marriage or parenthood) should not be enforced against individuals who subsequently reconsider their decisions. This enhances the "freedom of personal choice in matters of marriage and family life".... This policy is grounded in the notion that respect for liberty and privacy requires that individuals be accorded the freedom to decide whether to enter into a family relationship .... In this case, we are asked to decide whether the law of the Commonwealth may compel an individual to become a parent over his or her contemporaneous objection. The husband signed this consent form in 1991. Enforcing the form against him would require him to become a parent over his present objection to such an undertaking. We decline to do so.
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In sum, cases involving contraception, abortion, and extracorporeal embryos are more protective of one's right not to become a parent than one's right to procreate. The contraception cases, while comprehensive in scope and eloquent in their support for constitutional protection of "individual decisions in matters of childbearing from unjustified intrusion by the State," ' 88 nonetheless, are, by their very nature, focused on the right to avoid procreation. Further, the contraception cases are uniquely respectful of sexual intimacy, as Justice Douglas stated in Griswold: "Would we allow the police to search the sacred precincts of marital bedrooms for... contraceptives? The very idea is repulsive to the notions of privacy surrounding the marriage relationship."
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The right to obtain contraceptives was soon extended to un- [N]o high appellate court has enforced a prior recorded choice in which the couple had elected to use any leftover IVF embryos to have a child, or to donate the embryos so another couple could have a child, without the continuing agreement of both parties at the time the embryos are actually to be used. pointed out, these cases still can be understood rather narrowly as protecting the intimate relationship of sexual intercourse, not the very public act of procreation in a clinic laboratory. 92 The abortion cases, while their language appears equally protective of the right to procreate and the right to avoid procreation, are, nonetheless, all focused on women whose goals are to end pregnancies. In cases involving embryos, it appears that the person who wishes not to become a parent holds all the legal cards. Thus, it appears that procreative liberty has much stronger protections when one is seeking the means to prevent procreation, than when one is in need of technological and logistical assistance in order to procreate.
IV. POLITICAL CONSIDERATIONS
, (
As we have seen, constitutional protections defending a woman's right to terminate a pregnancy have withstood decades of assault. In contrast, the "procreative liberty" to reproduce noncoitally has not been legally tested and may well prove to be a much weaker barrier to restrictive legislation. And yet, pro-life activists have virtually ignored what ought to be a tempting target in their quest to reduce the number of embryos destroyed in the United States. If these activists sincerely believe that every embryo is of equal value, and that every embryo is the moral equivalent of you and me, it would make sense for them to train at least some of their resources upon this relatively vulnerable target. Why have they not done so?
I suggest two possible answers to this question. First, the population that makes use of IVF has more political clout and is one to which conservatives are more likely to be sympathetic, than the population that makes use of abortion. Second, access to abortion is grounded in a worldview antithetical to the religious right and to social conservatives generally, whereas access to IVF primarily helps heterosexual middle-class couples build traditional families.
A. Demographics
America has one of the highest rates of abortion in the developed world. 93 Half of all pregnancies in America are unintended, 97 Two-thirds of all abortions are undergone by women who have never been married 9 " (although, obviously, many of those women will later marry).
In contrast, 54% of women undergoing some form of assisted reproductive technology (IVF and related procedures) in 2002 were over the age of thirty-five. 99 We can also infer that most of these women are not economically disadvantaged, because of the related costs of undergoing fertility treatments. According to a 2005 survey by RESOLVE, cost and lack of insurance were the primary reasons couples did not pursue infertility treatment.
1° "Less than 50% of infertile patients seek treatment, and less than 10% use advanced reproductive technologies such as [IVF] ." 10 ' Since one cycle of IVF has an average cost approaching $10,000,102 and many women attempt more than one cycle, it is obvious that lack of means is a significant barrier. Thirteen states mandate some form of insurance coverage for infertility, but more than 65% of employees are in plans exempt from state coverage under federal law.
10 3 According to the American Society of Reproductive Medicine, about a quarter of employee-sponsored plans have some sort of infertility benefits, but Even in Massachusetts, which mandates comprehensive insurance coverage for infertility services, disparities are sharp.
105 African-American and Hispanic/Latino women were underrepresented compared to their percentage in the state population, and especially so when one considers that non-Caucasian women reported infertility more often than their Caucasian counterparts. 1 06 None of the infertility patients had less than a high school diploma, and nearly half had advanced degrees. 10 7 Over 60% had an annual household income of more than $100,000, compared to 17.7% in Massachusetts as a whole . 1 0 8 So, the typical couple (and groups such as RESOLVE are care-E ful always 'to talk in terms of infertile "couples") in need of IVF is older, married, white, educated, and financially well-off. Because IVF is virtually unregulated in the U.S.,1 0 9 there are no consistent policies that include or exclude single women, lesbian couples, or unmarried heterosexual couples. However, some of the state laws that do mandate some form of insurance coverage restrict IVF to circumstances where an egg is fertilized by the husband's sperm.
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If we contrast the person who is seeking an abortion with a person seeking to become pregnant through IVF, we see that the former is likely to be under twenty-five, economically disadvantaged, a member of a racial minority, and unmarried. The latter is likely to be over twenty-five, Caucasian, married, and middle-class. Thus, the constituency most hurt by laws outlawing IVF will be a constituency with considerable political power, while those most hurt by laws outlawing abortion are those who are already marginalized.
B. The Meaning of the Embryo in Abortion and in IVF
In a brilliant essay, Janet Dolgin has argued that the debates over embryo destruction in abortion and in human embryonic stemcell research have become publicly conflated in ways that tend to obscure their true discontinuity." 1 Dolgin's thesis is that, in the nineteenth and most of the twentieth centuries, antiabortion rhetoric focused on abortion's threat to the traditional family's distinct gender roles.
11 2 The debate about abortion "more or less openly paralleled a larger debate about the meaning of family and the scope of family relationships." 1 3 However, by the end of the twentieth century, the traditional family had pretty much collapsed as the American norm, certainly statistically and to a large extent also as an ideal. 114 Therefore, Dolgin argues, pro-life activists acted strategically by turning their focus away from the family and toward the embryo, stressing "the sanctity of fetal and embryonic life.
11 5 I would add to Dolgin's thesis the observation that focus on the embryo was also enabled by growing technical ability to visualize intrauterine embryos and fetuses, as in the pro-life advocacy movies, While not disagreeing with Dolgin's thesis, I am going to turn its axis around and make a cross-cutting argument. With respect to the conservative attitude toward the embryo in the context of abortion and the embryo in the context of IVF, debates that ought to be conflated are, in reality, oddly discontinuous. In fact, there is little debate about IVF itself, despite the fact that the entire human embryonic stem cell research enterprise, the subject of enormous debate and political heat, is grounded largely on the availability of "spare" embryos created through IVF and no longer needed by their progenitors. 1 19 I suggest the reason for this discontinuity is that, while the embryo in the abortion context is, as Dolgin shows, a stand-in or replacement for concerns about family life and structure, the embryo in the context of IVF exists primarily to allow married, heterosexual, economically stable couples to "complete" their families by having children.
Although it is certainly true that the "traditional" family in America has given way to a patchwork of living arrangements that include single parents, cohabitating couples, gay and lesbian families with and without children, and all sorts of divorced and reconstituted families, 120 it is not the case that the religious right has given up on the political fight to restore the centrality of the traditional family. The entire conservative fight against same-sex marriage has been couched in terms of its supposed threat to heterosexual marriage, as the very title of the "Defense of Marriage Act"'' trumpets.
Although it is not immediately obvious why allowing gays and lesbians to marry would threaten, rather than strengthen, the institution of marriage, the threat becomes clearer if one understands marriage as being based on the "complementarity" of male and female with distinct gender roles. 122 The Family Reformation Ministry, for example, proclaims that: " A husband is commanded to love his wife as Christ loves the church " A wife is to submit to her husband as the Church is to Christ " Children are to honor their parents -obeying them in the Lord " Men are to take dominion of the world 120 See Dolgin, supra note 57, at 127-28. " The Church is to make disciples of all Nations " We are to remember that our strength comes only from the Lord " The foundational covenantal unit, by God's design, is the family.
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Same-sex couples cannot rely on tradition, religion, or some notion about what is "natural" to decide who will take out the garbage, use personal time to care for an elderly parent, or subordinate a career to the demands of childrearing. Same-sex couples do not get pregnant by accident; every child welcomed into their household is an expression of their deliberate choice to become parents. Social conservatives, as limned in Kristin Luker's portrait of pro-life activists, have a very different view:
[PIro-life people see the world as inherently divided both emotionally and socially into a male sphere and a female sphere.... They see tenderness, morality, caring, emotionality, and self-sacrifice as the exclusive province of women; and if women cease to be traditional women, who will do the caring, who will offer the tenderness? . . . In this view, everyone loses when traditional roles are lost. Men lose the nurturing that women offer, the nurturing that gently encourages them to give up their potentially destructive and aggressive urges. Women lose the protection and cherishing that men offer. And children lose full-time loving by at least one parent, as well as clear models for their own futures.
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Other evidence for the continuing struggle to preserve the traditional nuclear family can be seen in the home-schooling movement, which is largely based on rejection of the contemporary norm that, as children mature, they grow away from their families and become more focused on teachers and peer groups.
125 Homeschooling families want to ensure that their children absorb their values and spend most of their time with their families. 126 More evidence comes from the passing of "covenant marriage" laws that allow couples to enter into legal marriages that are extremely difficult to dissolve. 124 LUKER, supra note 58, at 163.
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Author's interviews. Records on file with author.
